L]

44th PARLIAMENT, 1st SESSION
EVIDENCE
NUMBER 032
Tuesday, August 16, 2022
Chair: The Honourable Jim Carr

Standing Committee on Public
Safety and National Security

CHAMBRE DES COMMUNES

CANADA

2]
z
o
=
=
)
)
53
o
22}
w
2
o
)

(23

\IE- £ ”!‘:&.

= —






Standing Committee on Public Safety and National Security

Tuesday, August 16, 2022

® (1100)
[English]

The Vice-Chair (Ms. Raquel Dancho (Kildonan—St. Paul,
CPCQ)): I call the meeting to order.

For those who may not be aware, there was a last-minute change.
Our chair was unable to attend this morning, so this morning I was
asked to assume the chair role as vice-chair of this committee.

As you are also aware, | am the lead for the Conservative team. [
generally lead our questions, so I will be leading with my questions
as well, unless there are any issues with that. I would like to say to
the committee that I will ensure respect for the time and ensure that
our standards are maintained in this committee during my question-
ing period.

Welcome to meeting number 32 of the House of Commons
Standing Committee on Public Safety and National Security. To-
day's meeting is taking place in a hybrid format, pursuant to the
House order of June 23, 2022.

Pursuant to Standing Order 108(2) and the motion adopted by the
committee on Thursday, June 23, 2022, the committee is meeting
on its study of allegations of political interference in the 2020 Nova
Scotia mass murder investigation.

Just as a reminder, all comments by members and witnesses
should be addressed through the chair. When you are not speaking,
please ensure that your mike is on mute.

I would now like to welcome our witnesses for the first panel.
From the Department of Justice, we have Frangois Daigle, deputy
minister of justice and deputy attorney general of Canada; and
Owen Rees, acting assistant deputy attorney general.

Deputy Minister, I will now open the floor to your comments.
Please go ahead.

Mr. Frangois Daigle (Deputy Minister of Justice and Deputy
Attorney General of Canada, Department of Justice): Thank
you.

Thank you for inviting us to appear before the committee today.
As introduced, Owen, who's joining me today, is the acting assis-
tant deputy attorney general responsible for the national litigation
sector in the department.

Before I begin, I would like to offer my deepest condolences to
the families and loved ones of the victims of the shooting in Nova
Scotia in April 2020. I want to acknowledge their loss and the im-
pact of those events on the community.

My remarks today will focus exclusively on the process led by
the Department of Justice to produce documents to the Mass Casu-
alty Commission. The Department of Justice and its lawyers were
not involved or consulted on whether to disclose firearms informa-
tion at the April 28, 2020, press conference, nor were we involved
in the teleconference with the RCMP commissioner that followed
that day.

As a result, I really don't have any relevant information to pro-
vide on your questions on allegations of political interference in
2020. I will therefore focus my remarks on the role of the Depart-
ment of Justice before the commission and on the document review
and production process, including the disclosure of four pages of
officers' notes related to that April 28, 2020, teleconference.

Given that our time is short and that document production pro-
cesses are complex and detailed, I sent to the committee last Friday
a letter providing more information about the document production
process and our role before that commission.

[Translation]

Department of Justice lawyers represent the Government of
Canada in the inquiry before the commission. One of the primary
responsibilities of our lawyers and paralegals is to disclose relevant
documents for the purposes of the inquiry, which is standard proce-
dure in investigations of this kind, public inquiries or even civil liti-
gation.

The disclosure of documents in any investigation is a significant
task. The government has already disclosed over 75,000 documents
to the commission. The magnitude of the work is significant, given
the logistical challenges of collecting, reviewing and disclosing
each of those documents. This is a technical and complex process
that requires a great deal of effort and time. I would like to ac-
knowledge the dedication of the Department of Justice employees
who have done this work to date.

In the context of this inquiry, disclosure of documents is an on-
going process. The government began disclosing documents to the
commission in February 2021, and as the commission continues its
investigation, new issues are raised that result in new document re-
quests. This is customary in this type of investigation.
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As a result, our team of lawyers and paralegals receives new re-
quests for documents from the commission on a regular basis, as
well as new sets of documents for review from the various govern-
ment departments and agencies. The departmental team sorts
through these requests based on the commission's immediate needs
and the priorities of upcoming hearings.

® (1105)
[English]

A standard feature of document production in this inquiry and in
civil litigation generally is the review of documents for legally priv-
ileged information. Privilege can apply to entire documents or to
portions of documents, according to common law or statute—for
example, the Canada Evidence Act.

I want to be very clear with the committee that this document re-
view and production process to the commission is managed by the
lawyers and paralegals in the Department of Justice. The Minister
of Justice and the minister's office are not involved in this process.

As part of the document production process in early 2022, we re-
viewed the handwritten notes of four senior RCMP officers in order
to produce them to the commission. There were over 2,400 pages
of handwritten notes. As outlined in my letter, our team flagged 35
pages among those 2,400 as containing potentially privileged con-
tent. Knowing that there were hearings coming up with these offi-
cers, we decided to authorize the disclosure of the 2,400 pages,
with the exception of the 35 pages that we were still reviewing for
privilege.

Unfortunately, we did not alert the commission to the fact that
we had not produced the additional 35 pages because they were be-
ing further reviewed. We've exchanged letters and spoken to com-
mission counsel. I think the oversight was acknowledged and un-
derstood.

Only four of the 35 pages relate to the April 28 meeting—

The Vice-Chair (Ms. Raquel Dancho): You have 10 seconds,
Sir.

Mr. Frangois Daigle: I'll finish in 10 seconds.

Only four of the 35 pages related to the April 28 meeting. These
were in the notes of Superintendent Campbell. After our review, all
of those documents were produced without redactions. They were
produced on May 30 to the commission. The rest of the 35 pages,

the 31, were also produced subsequently, some with redactions for
irrelevant information.

We continue to work closely with the commission.
[Translation]

With respect to the disclosure process, the government is com-
mitted to fully supporting the commission's investigation.

[English]

I have full confidence in the dedication and professionalism of
our Department of Justice lawyers and paralegals who are repre-
senting Canada before this commission.

I'd be happy to take questions.

The Vice-Chair (Ms. Raquel Dancho): Thank you, Deputy
Minister.

Do you have any comments to add, Mr. Rees?

Mr. Owen Rees (Acting Assistant Deputy Attorney General,
Department of Justice): No. Thank you very much.

The Vice-Chair (Ms. Raquel Dancho): Thank you very much.

Colleagues, we will start our six-minute round of questioning
with the Conservatives. I will begin that round of questioning for
us, and I will start my six minutes now.

Colleagues, you are welcome to keep me on time as well.

I'd like to thank you both very much for being here today and al-
so thank the deputy minister for being forthcoming with that infor-
mation in his opening remarks.

You're aware that the Mass Casualty Commission has a public
interest mandate to investigate the worst mass murder in Canadian
history to get answers for the public. Is that correct?

Mr. Frangois Daigle: Yes.

The Vice-Chair (Ms. Raquel Dancho): The Department of Jus-
tice also has the obligation to assist the commission in achieving its
mandate to serve the public interest. Is that correct?

Mr. Frangois Daigle: Agreed.

The Vice-Chair (Ms. Raquel Dancho): You're aware that Chief
Superintendent Chris Leather recently testified at the commission
inquiry that he received legal counsel from the Department of Jus-
tice, your department, to withhold evidence from the commission
unless specifically asked. That is, your department, the lawyers in
your department, the counsel, told him to provide evidence reac-
tively and not proactively. Is that correct?

Mr. Francois Daigle: That is correct, but only with respect to
what I guess is referred to now as this wellness report. I have three
reasons, really, to explain why I think Chief Superintendent Leather
misunderstood the advice he received.

First, our counsel met with Chief Superintendent Leather on July
5. It was during that meeting that we learned of the existence of this
wellness report for the first time. From what I understand, it was a
report that was commissioned a year after the events. What we
counselled Chief Superintendent Leather to do was...because we
hadn't seen the report yet. We didn't know the extent to which it
was relevant—if all of it was relevant or if portions of it were rele-
vant. It was obviously prepared for a different purpose.
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So our advice to him was this: Don't raise it proactively, but if it
comes up, answer the questions. That was the advice we gave to
him. We gave no advice with respect to not being proactive with re-
spect to two other pieces of information—one was about the April
28 meeting—because that information was already before the com-
mission. As with all witnesses, we told him to be very forthcoming.

® (1110)
The Vice-Chair (Ms. Raquel Dancho): Thank you, sir.

Just to be clear, we've been hearing a lot about these misunder-
standings, as I'm sure you are aware, during this investigation.
You're saying that Superintendent Leather misunderstood but that
in fact your department did advise him to be reactive and not proac-
tive, but it was specifically in terms of this wellness study that was
being undertaken for Nova Scotia RCMP. I believe he was under
the impression that the reactive approach was to be taken at large
whenever he was asked questions by the commission or otherwise.
It's odd how that misunderstanding is quite significant, I would say,
and he shared that at the commission.

Are you aware, then, that the Honourable Thomas Cromwell,
counsel director of the commission, wrote to department lawyer
Lori Ward?

Can we ensure we're all muted? Thank you very much.

Are you aware of this letter, sent to the Department of Justice on
August 6 from the Honourable Thomas Cromwell, commission
counsel director? He was not familiar that this was a misunder-
standing. He is under the impression that your department in fact
asked Mr. Leather to be reactive in his testimony. Are you aware of
the letter I'm referring to?

Mr. Frangois Daigle: I'm aware of it. The letter says that he is
concerned to have heard of Chief Superintendent Leather's testimo-
ny and is asking us to confirm whether that's correct or not correct.
We have responded to that letter. Lori Ward did respond to the letter
on August 9 to explain what I just explained to you a minute ago.

The Vice-Chair (Ms. Raquel Dancho): Have you advised any-
body else to be reactive in their approach to the wellness report, or
the commission generally, anyone involved in this case, in the
RCMP or otherwise?

Mr. Francois Daigle: No, this was a comment made to Superin-
tendent Leather because it came up when our counsel was prepar-
ing him for an interview with the commission counsel the very next
day. He brought it up at the prep and we had never seen this report.
It was reasonable for us to say, “We'd like to see it and give you
some advice before you raise it. But if questions come up, you have
to answer the questions.”

The Vice-Chair (Ms. Raquel Dancho): Thank you, Deputy
Minister.

To be clear, you have not advised anyone to be only reactive and
not proactive.

Mr. Francois Daigle: No, and with every witness before the in-
quiry we have counselled them to be truthful and to assist the com-
mission as much as possible.

The Vice-Chair (Ms. Raquel Dancho): At any time since the
2020 Nova Scotia mass murder, was the department concerned

about political interference from government? At any time, did you
advise anyone about political interference?

Mr. Francois Daigle: No. As I said in my opening remarks, we
were not involved, or nobody sought legal advice on the April 28
meeting with respect to the disclosure of firearms information.

The Vice-Chair (Ms. Raquel Dancho): Thank you.

You have not provided any legal advice to the Prime Minister's
Office, the Minister of Public Safety's office, or any other ministeri-
al office concerning the mass casualties.

Mr. Francois Daigle: We've provided lots of advice to the gov-
ernment, but I think the allegations are with respect to the firearms
information at the April 28 press conference and the subsequent
meeting with the commissioner. We have not provided any advice
with respect to those.

The Vice-Chair (Ms. Raquel Dancho): Justice Canada's
spokesperson lan McLeod said that the final four pages of Chief
Superintendent Campbell's notes were withheld until the end of
May of this year because they required further assessment of
whether they were privileged. We're very aware of this. What as-
pect of their content merited that further assessment, which took
that additional three months to release Mr. Campbell's notes?
Again, you will remember it's those four key pages that have really
initiated this entire investigation.

Mr. Francois Daigle: As I said earlier, those four pages were
caught up in another group of 35. There were 35 pages altogether
that we had flagged. We flag things for further review. Some things
are legal advice. That's easy to spot. Some things may be cabinet
confidence. Some may be public interest privilege. Depending on
the nature of the privilege, our counsel will have to consult other
people. It takes time to review them, especially since they are hand-
written and sometimes we have to go back to our clients to under-
stand the context within which those comments were made. The
privilege review does take some time.

® (1115)

The Vice-Chair (Ms. Raquel Dancho): Thank you. Our time is
up.

We're going to go to the Liberal Party, with MP Noormohamed
for six minutes.

Mr. Taleeb Noormohamed (Vancouver Granville, Lib.):
Thank you, Madam Chair.

Deputy Minister, it's great to see you here today, as well as your
colleague. Thank you very much for coming.
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I just want to follow up a little bit on the questions that my col-
league, Ms. Dancho, just asked. I want to start off where she ended.
There was this comment you just made about the fact that these
four pages were caught up in the 35 pages, and we want to be very
clear with folks as to why, for those pages, it took a little bit longer
to ensure they were reviewed. Could you give us a very brief syn-
opsis of what that review process looks like and why that might
have taken a little bit longer to do?

Mr. Frangois Daigle: The privilege review process takes time,
not just with respect to these 35 pages but with all of our review
processes, depending on the nature of the information and the privi-
lege that's been identified. You can imagine, for example, that if
somebody mentions a Treasury Board submission or a cabinet doc-
ument in their notes, we have to review it, find out what it's about
and track down people who have information about it.

We usually consult the Privy Council Office to see if this is a
cabinet confidence or isn't, depending on the tests from case law or
from the Canada Evidence Act, section 39. That takes some time,
and we have to consult others before we can complete the review.

Mr. Taleeb Noormohamed: During your review, is there con-
sideration for “politics” and whether there are going to be political
implications for the government?

Mr. Francois Daigle: As I've said, for us it's a legal test. Obvi-
ously, we want to provide all the information we can to the com-
mission, given its mandate and given the importance of getting to
understand what happened.

It's really a legal process that's done by our counsel and our par-
alegals in the Department of Justice. As I said, our minister's office
has not been involved in any of it.

Mr. Taleeb Noormohamed: Would it be fair to say that Depart-
ment of Justice lawyers don't read something and say, “Oh, that
might be damaging to the government so we should withhold it”?

Mr. Frangois Daigle: Yes, of course. The only question is
whether it's relevant to the commission. If it's relevant, it needs to
be produced, subject to some privileged information that may have
to be redacted.

Mr. Taleeb Noormohamed: Did you or your department ever
instruct to withhold any information that should have been dis-
closed?

Mr. Frangois Daigle: No.

Mr. Taleeb Noormohamed: Would you ever do that?
Mr. Francois Daigle: No.

Mr. Taleeb Noormohamed: Why not?

Mr. Francois Daigle: It's because the mandate of the commis-
sion is very clear. Our job is to assist the commission. We'll provide
them with all the information in the government's possession that's
relevant to their mandate so they can discharge their mandate.

Mr. Taleeb Noormohamed: For further clarity, what is the rela-
tionship between Department of Justice lawyers and the minister's
office, if any?

Mr. Francois Daigle: The minister is the Attorney General of
Canada as well. He is accountable to Parliament for the work of our
department. All of the employees in our department work on his be-

half to discharge the obligations under the Department of Justice
Act, in sections 4 and 5.

Mr. Taleeb Noormohamed: The act specifies that there cannot
be political interference—or the act does not allow for political in-
terference by the Minister of Justice. Is that correct?

Mr. Francois Daigle: There's nothing in the act that talks about
political interference, no.

Mr. Taleeb Noormohamed: Just to clarify the question, would
there be a circumstance in which the Department of Justice would
be concerned in this situation? Was there a situation where the De-
partment of Justice lawyers, the bureaucrats, were concerned that
they were getting political direction from the minister's office to
withhold anything?

Mr. Frangois Daigle: As I said, our minister's office and the
minister were not involved in any of the work being done by the
department to support the government before this commission. |
had no reason to be concerned about political interference. There
were no discussions with the minister about this.

Mr. Taleeb Noormohamed: There were no discussions with the
minister, and you never instructed Department of Justice lawyers to
withhold information.

Why do you think the misunderstanding Mr. Leather had came
about? You talked about the circumstances around this. Why do
you think he would have had that misunderstanding?

® (1120)

Mr. Francois Daigle: You'll have to ask Chief Superintendent
Leather why, but I think you've already heard some testimony from
the commissioner and others on that issue.

As I said, we were not involved at the time. We didn't provide
advice, so I really don't have anything I can offer on that.

Mr. Taleeb Noormohamed: You were comfortable with the way
in which the Department of Justice lawyers provided information in
a timely fashion, handled the redaction process where required, and
consulted with the appropriate folks to ensure that nothing was be-
ing withheld unreasonably. Is that correct?

Mr. Francois Daigle: Absolutely. As I said, it's a very complex
process with some tight timelines, and I think everybody is doing
their best to support the government and support the commission
and its work. I have full confidence in our counsel.

The Vice-Chair (Ms. Raquel Dancho): You have 20 seconds,
Mr. Noormohamed.

Mr. Taleeb Noormohamed: Thank you. I will yield the rest of
my time to the chair.

The Vice-Chair (Ms. Raquel Dancho): Thank you, sir.
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We will now go to the Bloc Québécois.
[Translation]

Ms. Normandin, go ahead.

Ms. Christine Normandin (Saint-Jean, BQ): Thank you very
much, Madam Chair.

Mr. Daigle and Mr. Rees, thank you for joining us today.

Mr. Daigle, I would like to start with a question about your letter
of August 12. The letter describes the mechanism for producing
documents at the Mass Casualty Commission, or MCC, the reasons
for redaction and the redaction process. However, it does not de-
scribe the document analysis process, which is precisely what we
are interested in.

We are interested in the fact that the four pages were withheld,
not in the fact that they were redacted, since they were not. I am
curious as to why your letter does not address the process related to
the documents being analyzed for potential redaction.

Mr. Frangois Daigle: I'm not sure I understand the meaning of
the question.

We received documents from seven departments, including the
RCMP. We usually received them electronically. They are entered
into our document management system and grouped by category.

One of the categories related to requests from RCMP officers.
There were approximately 2,414 pages in that category. We have
looked at all of those documents.

During the process, we noted that some passages in those notes
raised potential privilege issues we needed to analyze. Since the
commission needed those documents as soon as possible, we decid-
ed to send some 2,400 pages to it immediately and to continue re-
viewing the remaining 35 pages.

Our lawyers and paralegals had the 35 pages in question, and
they consulted colleagues about them before determining whether
or not those documents were privileged. If they were not, we could
disclose them to the commission. If they were privileged, partially
or totally, we would redact those portions.

Ms. Christine Normandin: I am with you on that, but it is the
withholding of those documents while they are under review that
interests me.

As I understand it, you started analyzing these 35 pages in Jan-
vary and February 2022. They were produced to the MCC on
May 30, 2022. So it took about three months for the documents to
be submitted to the MCC, since you were analyzing them.

Is that correct?
Mr. Frangois Daigle: That is correct.

We were not twiddling our thumbs during that time. We had oth-
er documents to analyze. The commission's priority at that time was
the investigation files.

It was when we started preparing for the RCMP hearings that the
commission told us that these documents were urgent. So we
rushed and gave them the documents we could. It took about three
months to review the remaining 35 pages.

Ms. Christine Normandin: I certainly wasn't accusing you of
being lazy.

During those three months of analysis, I assume that you were
providing updates to some officials in the Department of Justice, so
that they would know how the analysis was progressing, whether
there were any privileges to be respected and whether there was
any case law. Surely, something was going on.

In that context, no one brought up the fact that the MCC was not
aware that there were 35 pages missing from the submitted docu-
ments.

Is that right?

Mr. Francois Daigle: As soon as we sent the approximately
2,400 pages to the commission, we should have notified it that we
were withholding another 35 pages that were still under review. We
did not, and that is what raised questions.

We have exchanged letters with Mr. Cromwell of the commis-
sion to explain ourselves. We have agreed on a process to ensure
that the commission would be made aware if we were to withhold
relevant documents because they are in the review process.

® (1125)

Ms. Christine Normandin: That's great.

So it was upon receipt of these documents, on May 30, that the
commission realized that 35 pages were missing. During the three
months of analysis, it did not know that pages were missing.

Did I understand correctly?

Mr. Francois Daigle: The commission was not aware that we
were withholding an additional 35 pages that we felt were relevant.

It was not until June 22 that Mr. Cromwell wrote us after hearing
that four pages were missing. We then met with commission offi-
cials to explain what had happened.

Ms. Christine Normandin: In your letter of August 12, you reit-
erate that a party must disclose documents in its possession that are
relevant to the proceedings and are not subject to privilege.

According to that letter, you began gathering documents for the
commission around November 2020, right after the commission
was created by order in council on October 21.

What is the process for document collection and production?

Do you automatically turn over certain documents to the com-
mission or do they have to be subpoenaed before they are pro-
duced?

Mr. Francois Daigle: 1 will ask my colleague Mr. Rees to ex-
plain the process.

Mr. Owen Rees: After gathering the documents, Department of
Justice attorneys and paralegals review them for relevance.
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We began sending the documents to the commission in Febru-
ary 2021, before the subpoenas were sent. This is a process—

[English]

The Vice-Chair (Ms. Raquel Dancho): The time is up. Please
conclude your sentence.

Thank you.
[Translation]

Mr. Owen Rees: This is an ongoing process, following a set
timeline.

The Vice-Chair (Ms. Raquel Dancho): Thank you, Ms. Nor-
mandin.

[English]
We will now go to the New Democratic Party.

MP MacGregor, you have six minutes, please.

Mr. Alistair MacGregor (Cowichan—Malahat—Langford,
NDP): Thank you very much, Madam Chair.

Thank you, Deputy Minister, for appearing before our commit-
tee. I'd also like to thank you for the letter you provided to our com-
mittee just explaining the process before we held today's meeting.

In your letter, you mentioned the 35 pages that were held back
and retained for further review. Those 35 pages actually contained
four sets of notes. I think there were some from Superintendent
Campbell. There were some from others. Out of the 35 pages, 13
were from Superintendent Campbell's notes that were held back.
Out of the 13 pages from Superintendent Campbell, it's the four of
his 13 pages that specifically referenced the April 28 teleconference
with the commissioner.

What I would like to know from you, Deputy Minister, is this.
When your officials were looking at those 13 pages from Superin-
tendent Campbell specifically, were those 13 pages sequential in
nature? Were they all written in one sequential line, or were they 13
individual pages that were sort of hand-picked out of the entirety?

Mr. Francois Daigle: I'm not exactly sure how they were...but
from what I saw, we had the entire books of notes from the RCMP
officers from a certain date to a certain date. We identified through-
out what was relevant to the commission and, from that, what we
thought needed a review for privilege.

As to whether they're sequential, I think they are consequential in
the sense that the books start at one date and they go forward.
When we get to April 20, there are some notes. When we get to
April 28, there are some notes, and so forth. So—

Mr. Alistair MacGregor: Just to be clear, you're not aware if the
13 pages that were held back from Superintendent Campbell specif-
ically.... You're not aware if those 13 pages were actually written
sequentially in a specific timeline, like a journal entry. You're not
clear on that information.

® (1130)

Mr. Francois Daigle: [Technical difficulty—Editor] journal en-
try.

Maybe Owen has had a look at this and can provide more infor-
mation.

Mr. Owen Rees: My recollection is that they were in chronolog-
ical order, as one would take notes in a notebook, and that the four
pages were in chronological order in a—

Mr. Alistair MacGregor: Thank you.

You've taken some time to identify the kinds of privilege that
might exist for why they're withheld. Would notes referencing a
phone call with the commissioner constitute something that people
in your department might take as privilege? Were they concerned
that the handwritten notes of a teleconference might contain sensi-
tive information?

I mean, four pages out of 13—that is actually a significant per-
centage to hold back. I'm just trying to get a sense of the thought
process of your department's lawyers that led to those four pages
being held back.

Mr. Frangois Daigle: [Technical difficulty—Editor] pages of
over hundreds of pages of documents, from Superintendent Camp-
bell. Four of those 13 pages that we held back dealt with the April
28 meeting. So we didn't just hold back the four; we held back the
13.

In answer to your specific question, if it's just a reference to a
phone call with the commissioner, there's nothing privileged about
that on the face of an entry in a document, so we wouldn't have
flagged that for a review. We would flag for review if there's a ref-
erence to a cabinet meeting or a reference to a Treasury Board sub-
mission or a reference to legal advice. Those would be—

Mr. Alistair MacGregor: Thank you, Deputy Minister. I'm sor-
ry for interrupting, but my time is short here.

Can you explain to us who is the ranking person in the Depart-
ment of Justice who makes the final call on whether information is
to be considered privileged or not? What level of person in your de-
partment makes that final call?

Mr. Frangois Daigle: For the work that we're doing for the com-
mission, we have a team of lawyers. They're led by Lori Ward, who
is our most senior counsel there, so she—

Mr. Alistair MacGregor: So Lori Ward would have made the
call.

Mr. Frangois Daigle: Well, it could be somebody within her
team, depending on how they've sorted out the responsibilities
within the team, but counsel are able to make a determination after
consultation about whether a document is privileged or not. This is
something that all lawyers do.

Mr. Alistair MacGregor: But she would ultimately be responsi-
ble for the decisions made in her department on that final call, on
what information is to be considered privileged or not. Is that right?
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Mr. Frangois Daigle: She's responsible. She's leading the team
that's supporting the commission, so ultimately all of the decisions
that the team is making she would have some accountability for,
yes.

Mr. Alistair MacGregor: Thank you.

In your letter, you also referred to times when there might be a
conflict between the MCC and the Department of Justice. For ex-
ample, if the MCC raises questions about determinations of privi-
lege, there are meetings held between your department and the
MCC to find a way through it.

I don't have a lot of time, but can you explain, generally, how
those are resolved? Have they been resolved satisfactorily to date?

Mr. Frangois Daigle: It's a phone call to Thomas Cromwell or
somebody else on the commission counsel team.

The Vice-Chair (Ms. Raquel Dancho): That's all the time we
have. Thank you, MP MacGregor.

Now we're going to go to the second round. To start off with the
Conservatives, for five minutes, we have MP Ellis.

MP Ellis, you have five minutes.

Mr. Stephen Ellis (Cumberland—Colchester, CPC): Thank
you, Madam Chair, and thank you, Deputy Minister, for being here.

As you may or may not know, I'm the member of Parliament for
Cumberland—Colchester, and I represent many of the victims' fam-
ilies in this terrible occurrence in my riding.

The crux of this matter, of course, is related to not just account-
ability but also transparency and honesty. I guess the big question
that I would suggest people really want to understand better is....
There are two parts. One, you said you were going to provide all of
the information you can, which doesn't necessarily sound transpar-
ent to me. That's my judgment. Second, you talked about Chief Su-
perintendent Leather being misunderstood.

Let's start with that, sir. Would you not expect that the lawyer
cautioning Mr. Leather would make sure that he wanted to be un-
derstood, that that reactive versus proactive nature would be under-
stood very clearly?

Mr. Francois Daigle: Yes, I think everybody wants to be under-
stood, and the advice needs to be as clear as possible.

® (1135)

Mr. Stephen Ellis: Then, sir, how would you come to the con-
clusion that it was Chief Superintendent Leather who misunder-
stood the directions given to him?

Mr. Francois Daigle: As I said earlier, I have three reasons to
believe that.

One, because we didn't know what this report was, our advice
was not to raise it unless the commission raised it. That was the ex-
tent of our advice in terms of being reactive, or not proactively talk-
ing about this. Remember, this was July 5, and he was only appear-
ing on July 27, so our view was that we would have time to get the
report, look at it, determine its relevance and figure out whether it
could or couldn't be.... Our advice to him was, “It's the first we've

heard of this. We haven't seen it. Don't raise it if they don't raise it,
but if they do, you'll have to answer.”

The other reason we think he misunderstood is that he suggested
during his testimony that we also told him not to provide informa-
tion about the April 28 meeting, and that makes no sense, sir, be-
cause all of the information about the April 28 meeting was already
before the commission, so there was no reason for us to suggest
that.

There's also his reference to his call to the commissioner on
April 22. We learned about that when he testified on the 27th. It's
not in his notes, and so for him to suggest that we told him not to
talk about a meeting that we'd never heard about doesn't make
sense.

That's why my conclusion is that he misunderstood the advice.
Our advice was only specifically with respect to the Quintet report,
because we didn't know anything about it at the time, on July 5.

Mr. Stephen Ellis: Sir, do you think it's possible that Chief Su-
perintendent Leather understood the direction he was given and
perhaps that there was interference here in getting the truth out?
Are you saying you don't believe that, sir?

Mr. Francois Daigle: You'd have to ask Superintendent Leather.
I don't know what he was thinking. All I know is what he told the
committee on the 25th.

Mr. Stephen Ellis: It's interesting, sir, that you know that he
misunderstood his directions—that's the unusual thing—but you
don't know what he was thinking.

The second part of the question is this: How can the families of
these victims be certain that there are no other documents being
withheld by your department?

Mr. Frangois Daigle: We gather documents from seven depart-
ments and agencies and we review them for relevance. If they're
relevant, they are produced, unless parts of them, or all of them,
have to be retained for privilege based on the Canada Evidence Act
or other legal privileges.

How can they be assured? We've produced 75,000 documents al-
ready and we keep responding and have a very good relationship
with the commission and its counsel to produce everything that is
relevant so that this commission can get its job done.

Mr. Stephen Ellis: Sir, we also know that you didn't report back
to the committee originally. When you withheld documents, you
didn't make them aware of that fact. Of course, you continue to talk
about this voluminous number. That's fantastic. We understand
there is a lot of documentation, but there is absolutely no assurance
here for the victims' families to say that, yes, all of these documents
have been produced and are going to be made available to the
MCC.

How can you reassure us, sir, that this is going to happen? Can
you?
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Mr. Francgois Daigle: I'm reassuring you that every document
that we are provided with at the department will be reviewed for
relevance and if they're relevant, they will be produced. This hap-
pens on a weekly basis.

In terms of information that came out at the hearings of this com-
mittee on the 25th, we learned some new things and we've tracked
it down and produced.... For example, Chief Superintendent Bren-
nan's notes were raised for the first time at committee, and we've
since tracked those down and produced them. Anything relevant we
will be producing to the commission.

With respect to the 35 pages that we held back for review, yes,
we should have told the commission that we held those back for re-
view until we were done, but our intent was always to review them
and to produce them. That's a process we followed with the com-
mission before, and now we have sat down with the commission
and set up a new process to make sure that there are no surprises
going forward.

The Vice-Chair (Ms. Raquel Dancho): I'm sorry, MP Ellis, but
your time is up.

We're now going to the Liberal Party, with MP Chiang.

Go ahead. You have five minutes.

Mr. Paul Chiang (Markham—Unionville, Lib.): Thank you so
much.

Good morning, everybody.

Thank you to the witnesses for taking the time to be here with us
today.

My question is directed to the deputy minister of justice. Is it true
that some documents, such as handwritten notes, take longer to re-
view because they cannot be machine-read in any way and require
a person to directly review the handwritten documents? Could this
have affected the disclosure of documents to the Mass Casualty
Commission?
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Mr. Frangois Daigle: Yes. Handwritten notes do take longer to
review because they have to be reviewed in person and they can't
be machine-read. Most of the other documents we get electronical-
ly, so we have a system that reads them and codes them. That obvi-
ously has an impact on the speed with which we can get documents
to the commission.

In this case, the handwritten notes were identified as some im-
portant information that the commission needed to have, which is
why we've produced them as soon as we could.

The ones that we didn't produce and that were being reviewed
were going to be reviewed and redacted, if necessary, and produced
well before the appearance of the officers before the commission.

Mr. Paul Chiang: Thank you for that, Deputy Minister.

Can you elaborate on the relationship between your department
and the minister's office? How do you coordinate with the minis-
ter's office, and what boundaries are in place to prevent any sort of
political interference?

Mr. Francois Daigle: I'm the deputy minister to the Minister of
Justice. We have the same relationship that any deputy minister has
to a minister of the Crown. I provide the minister with information
and with briefing notes to make decisions. If I ever thought that
there was some political interference in a matter where there
shouldn't be, I would raise it with the minister and have a discus-
sion with him.

As I said earlier, the Minister of Justice, and his entire office, had
no involvement whatsoever in the department's job to review and
produce documents before the commission in Nova Scotia. In this
case, sir, they would have no involvement whatsoever.

Mr. Paul Chiang: So there are guardrails in place to stop any
political interference. Are there specific guardrails, or is it just an
unwritten rule?

Mr. Francois Daigle: There's no buzzer or anything like that, or
specific guardrails. We have to look at that in our department, be-
cause the minister is accountable not just for the Department of Jus-
tice but also for other agencies, including the public prosecution
service, where there's clear legislative independence. We have pro-
cesses in place to make sure that the information the Attorney Gen-
eral gets from the PPSC, for example, follows what's called the sec-
tion 13 process.

In this case, our minister's office had no involvement. If 1
thought there was some interference, I would flag that issue with
the minister and have a discussion with him.

Mr. Paul Chiang: Thank you so much.

Can you discuss the steps taken by legal counsel to review docu-
ments and ensure non-partisanship in their decision to release these
documents to the public?

Mr. Owen Rees: Once documents are produced by the originat-
ing department, our counsel and paralegals review those documents
for relevance. They also review them for any 